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EDITH H JONES, G rcuit Judge:

During a traffic stop near Nacogdoches, Texas, routine
questioni ng of the occupants and a consensual search uncovered over
five kilogranms of a controlled substance, |iquid codeine syrup
The district court denied the appellant’s notion to suppress. W
granted en banc review of a divided panel decision that reversed
the district court and held that the traffic stop was
unconstitutionally extended and that the consensual search was
I npr oper. Clarifying prior precedents regarding the proper

application of the Fourth Anmendnent in traffic stop cases, we hold



that the state trooper’s investigatory procedures in this case were
em nently reasonabl e under the totality of the circunstances. The
convi ction is AFFI RVMED

BACKGROUND
A The Traffic Stop!?

On May 14, 2000, Reginald Brighamand three friends were
driving on U S. H ghway 59 passing around Nacogdoches, Texas. At
4:13 p.m, State Trooper Shannon Conklin spotted their silver 2000
Buick sedan followng too closely behind another vehicle in
violation of Texas traffic |aws. Conklin stopped the Buick; a
vi deocanera and m crophone nmounted in the patrol car recorded the
entire traffic stop.

Conklin first approached Brigham the driver, and asked
him to step out of the vehicle and provide his |icense and
I nsurance papers. Bri gham conplied and produced an Arkansas
driver’s license and a rental agreenent from an Avis branch in
Menphi s, Tennessee, listing Dorothy Harris, a 50-year-old fenale
who |ived in West Menphis, Arkansas, as the |l essee. Since none of
the occupants appeared to be a 50-year old female, and no
addi tional drivers were authorized on the rental agreenent, Conklin
becane suspi ci ous.

At 4:15 p.m, two mnutes into the stop, Conklin began

aski ng Bri ghama series of basic questions about the group’s travel

! The facts are recited in the light nost favorable to the Governnent
as prevailing party.



plans. Brighamreplied that they were com ng from Houston, Texas,
that one of the passengers had been visiting famly nenbers, and
that the rest of the group was on vacation. Conklin asked where
the group had stayed and Brighamreplied that they had stayed in a
La Quinta I nn, but he had difficulty explaining where the notel was
| ocated. Brighamavoi ded maki ng eye contact with Conklin, appeared
to be extrenely nervous, and was responding to Conklin’s questions
wth questions of his own. Conklin's five and one-half years of
experience wth the Texas Departnent of Public Safety led himto
believe that Brigham was fabricating answers to his questions.
Brighamidentified Dorothy Harris, the renter of the car, as his
not her . Bothered by Brigham s deneanor and answers, Conklin
decided to verify Brighanms story with the other occupants of the
car.

At 4:17 p.m, Conklin asked t he passenger who Bri ghamhad
indicated was visiting relatives in Houston to step out of the
vehicle. The passenger produced what appeared to be a Tennessee
|.D. card with the name “Sircrease D. Brooks.” Conklin would soon
di scover that the I.D. was fictitious and that the passenger’s nane
was actual ly Brandon Franklin. Conklin questioned Franklin about
the group’s travel plans. Franklin explained that the group was
comng from Houston where they had attended an Isley Brothers
concert on Friday night. Conklin then asked Franklin about the
specifics of the trip, including what tine the group had arrived in
Houst on, whom they had visited, and where they stayed. Franklin
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appeared sonmewhat confused about the exact tine the group had
arrived in Houston, first answering Friday evening but then saying
he wasn’t sure when they arrived. Franklin also nentioned a La
Quinta Inn and added that he knew a “couple of girls” in Houston.
Not ably, Franklin did not state either that he had any rel atives in
t he Houston area or that he was visiting his famly. Like Brigham
Franklin avoi ded eye contact with Conklin and appeared extrenely
nervous.

At 4:20 p.m, Conklin asked the two remai ni ng passengers
for identification and attenpted to determ ne which of the stories
he had been told was accurate. The female, Keisha Colenman,
i ndi cated that she did not have any identification, and the other
mal e produced an Arkansas card identifying him as Quincy Perry.
Perry and Coleman appeared confused and were inconsistent
concerning the group’s travel plans, as Perry initially stated that
they arrived i n Houston on Friday norning, while Col eman suggested
Sat ur day.

At 4:21 p.m, now eight mnutes into the stop, Conklin
returned to his car and initiated conputer checks on the Buick and
the three identification cards he had received. He noted for the
videotape that all three nmles appeared “extrenely nervous.”
Nevert hel ess, Conklin had informed Brighamthat if his |license was
“clean,” they would soon be on their way. At 4.23 p.m, the
registration check on the Buick revealed that the plates matched
the vehicle and there was no stolen vehicle report. At the
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suppression hearing, Conklin testified that he remai ned suspi ci ous
because in his experience, the fact that a car is not yet reported
as stolen does not necessarily indicate that the car was not
actually stolen. As he awaited the results of the |I.D. checks,
Conkl in continued to nmake verbal notes about the Buick’s occupants,
stressing that Brigham and Franklin avoi ded eye contact with him
all three nen appeared extrenely nervous, their hands were shaki ng,
and the occupants’ stories about their arrival tinme in Houston and
the purpose of their visit were in conflict. |In addition, Conklin
observed that none of the subjects was 25 years ol d, consequently,
none of them appeared to have the authority legally to possess the
rental car.

At 4:29 p.m, the results of the |I.D. checks suggested
that Franklin’s I.D. was likely fictitious. After confirmng the
| .D. nunber that he had provided to the dispatcher, Conklin
exam ned Franklin’s 1.D. nore closely and concluded it was a
forgery. At approximately 4:31 p.m, Conklin questioned Brigham
and | earned Franklin's true identity. Franklin, however, continued
to insist to Conklin that he was “Sircrease Brooks,” until Conklin
confronted hi mabout the false |.D. card. Conklin then returned to
his patrol car to check Franklin's actual identity.

At approximately 4:34 p.m, while Franklin’s I.D. check
was still pending, Conklin waved over a Nacogdoches police unit to
provi de backup and briefed the officers on the situation and his
intent to seek consent to search the vehicle. Conklin then
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provided Brighamwith a witten warning for follow ng too closely
and returned Brighams driver’s |icense, while explaining that one
of his responsibilities as a state trooper was to intercept ill egal
contraband such as guns, stolen property, and narcotics. Brigham
denied that any illegal itens were in the car and acceded to
Conklin’s request for a search. Conklin first renoved all of the
passengers fromthe car and patted them down. Wile Conklin was
searching the Buick, the dispatcher responded wth additional
information regarding Franklin's identity. At approximately 4:42
p.m, Conklin discovered in the trunk, inside a cooler, a Mnute
Mai d juice contai ner holding what appeared to be liquid codeine.
Conklin then arrested all four occupants of the Buick. Lab tests
| ater confirmed that the substance was |iquid codeine syrup
B. Court Proceedi ngs

On January 11, 2001, Brigham Franklin, and Perry were
indicted by a federal grand jury for possessing nore than four
kil ograns of codeine with intent to distribute in violation of
21 U S.C 8§ 841(a)(1). Brigham noved unsuccessfully to suppress
the evidence discovered during Trooper Conklin s search on the
grounds that the stop and search exceeded the bounds of the Fourth
Amendnent. Brighamthen reached a pl ea agreenent, subject to his
right to appeal the denial of the notion to suppress.

On appeal, the panel majority held that Trooper Conklin

unconstitutionally extended the traffic stop by questi oni ng Bri gham



bef ore he began a conputer check onthe I.D.’s and the rental car’s

registration. See United States v. Brigham 343 F. 3d 490, 497-505

(5th Gr. 2003), vacated and reh’g en banc granted by, 350 F.3d

1297 (5th Gr. 2003). The panel majority also held that Brighams
consent to search the vehicle was “involuntary” because it was
tainted by the Fourth Anmendnent violation. [d. at 505-07. The
conviction was reversed. On rehearing en banc, we find no Fourth
Amendnent violation and affirmthe conviction.
1. DI SCUSSI ON
Bri gham does not here challenge the validity of the

initial traffic stop for following too closely.? See Terry v.

Ghio, 392 U.S. 1, 88, 88 S. (. 1868 (1968); see Tex. Trans. CoDE 8
545. 062(a) (Vernon 1999) (“An operator shall, if foll ow ng anot her
vehicle, mintain an assured clear distance between the two
vehicles”). Rather, Brigham argues that Trooper Conklin exceeded
the scope of the valid stop and prol onged the occupants’ detention
excessively and unconstitutionally when, after determ ning that
nei t her Brighamnor the other occupants of the rental car were its

aut hori zed drivers, Conklin interrogated them about their travel

2 To assess a district court's ruling on a notion to suppress evi dence
under the Fourth Amendnent, we reviewits factual determ nations for clear error
and the ultimate Fourth Anmendnent conclusions de novo. United States v.

Gonzal ez, 328 F.3d 755, 758 (5th Gir. 2003) (citing Onelas v. United States, 517
U S 690, 699, 116 S. C. 1657, 1663 (1996) (other citations omtted)). The
evidence is considered in the light nost favorable to the prevailing party. 1d.
(citing United States v. O ozco, 191 F. 3d 578, 581 (5th Cir. 1999)).
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plans and then instituted conputerized vehicle and |I.D. checks.?
The stopping of a vehicle and detention of its occupants
constitutes a “seizure” under the Fourth Amendnent. This court,
followng the Suprenme Court, has treated routine traffic stops,
whet her justified by probabl e cause or a reasonabl e suspicion of a

violation, as Terry stops.* See Berkener v. MCarty, 468 U. S. 420,

439, 104 S. C. 3138, 3150 (1984); Pennsylvania v. Mms, 434 U S

106, 109, 98 S. C. 330, 332 (1977) (per curiam; see e.qg., United

States v. Dortch, 199 F.3d 193, 198 (5th Gr. 1999).

Pursuant to Terry, the legality of police investigatory
stops is tested in two parts. Courts first exam ne whether the
officer’s action was justified at its inception, and then inquire
whet her the of ficer’s subsequent actions were reasonably related in
scope to the circunstances that justified the stop. See Terry, 392
US at 19-20, 88 S. . at 1879. Brighamsuggests, and the panel
majority agreed, that the Fourth Amendnent required Conklin to

return to the patrol car inmmediately after he | earned that none of

8 The Governnent does not di spute Brigham s standing, as the vehicle's
driver, to attack the constitutionality of the search. Conpare United States v.
Shabazz, 993 F. 2d 431, at 434 n.1 (5th Cr. 1993), citing Rakas v. lllinois, 439

US. 128, 99 S. Q. 421 (1978).

4 The Governnent does not contend that Oficer Conklin's stop of
Bri ghamwas a stop based on probabl e cause, and therefore, we apply the standard
Terry analysis. However, it is inportant to note that at | east one of our sister
circuits has recently suggested that different constitutional standards nmay apply
to stops based on probable cause. See United States v. Childs, 277 F.3d 947,
952-54 (7th Cr. 2002) (en banc) (noting that the Fourth Amendnment allows for a
broader range of | aw enforcement actions where a traffic stop is supported by
probabl e cause); see al so Berkener v. McCarty, 468 U S. 420, 439 n.29, 104 S. C.
3138, 3150 n.29 (1984) (“We of course do not suggest that a traffic stop
supported by probabl e cause may not exceed the bounds set by the Fourth Anendnent
on the scope of a Terry stop.”).




the occupants seened to be an authorized driver and undertake a
regi stration check to determ ne whet her the Bui ck had been reported
st ol en. This approach m sunderstands the Suprene Court’s
i nsi stence on reasonabl eness rather than prescriptions for police
conduct wunder the Fourth Amendnent and extends this circuit’s
precedents too far. The correct analysis requires district courts
to consider the facts and circunstances of each case, giving due
regard to the experience and training of the |aw enforcenent
officers, to determ ne whether the actions taken by the officers,
including the length of the detention, were reasonable under the
ci rcunst ances.

The Suprenme Court has long held that the “touchstone of

Fourth Amendnent analysis is reasonableness.” Chio v. Robinette,

519 U.S. 33, 39, 117 S. C. 417, 421 (1996) (quoting Florida v.

Ji reno, 500 U.S. 248, 250, 111 S. . 1801, 1803 (1991)) (internal
quotation marks omtted). Reasonabl eness requires a bal ancing of
the public interest with an individual’s right to be free from
arbitrary intrusions by |law enforcenent. Mms, 434 U S. at 109,
98 S. . at 335. Reasonabl eness, neasured “in objective terns by
examning the totality of the circunstances,” “eschewfs] bright-
line rules, instead enphasizing the fact-specific nature of the .

inquiry.” Robi nette, 519 U S. at 39; see also Florida v.

Royer, 460 U.S. 491, 506, 103 S. C. 1319, 1329 (1983) (rejecting
“a litnus-paper test” and recognizing that “there will be endl ess

variations in the facts and circunstances” and therefore, “it is
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unli kely that the courts can reduce to a sentence or a paragraph a
rule that will provide unarguabl e answers to the question whet her
t here has been an unreasonabl e search or seizure in violation of
the Fourth Amendnent”). Finally, the Suprene Court has enphasi zed
that courts nust allow | aw enforcenent “officers to draw on their
own experience and speci alized training to nake i nferences fromand
deducti ons about the cunul ative information available to themthat

‘mght well elude an untrained person.”” United States v. Arvizu,

534 U.S. 266, 273, 122 S. Ct. 744, 750-51 (2002) (quoting United

States v. Cortez, 449 U S. 411, 418, 101 S. C. 690, 695 (1981)).

Under the second prong of the Terry test, the question
before the court is whether Conklin's actions after he legitimtely
st opped t he Bui ck were reasonably related to the circunstances t hat
justified the stop, or to dispelling his reasonable suspicion
devel oped during the stop. This is because a detention nust be
tenporary and last no longer than is necessary to effectuate the
pur pose of the stop, unless further reasonabl e suspi ci on, supported
by articulable facts, energes. Dortch, 199 F.3d at 200; United

States v. Machuca-Barrera, 261 F.3d 425, 434 (5th Cr. 2001).

Li ke other circuits,® this court has found no constitu

5 See, e.9., United States v. G van, 320 F. 3d 452, 459 (3rd Cr. 2003)
(noting that “questions relating to a driver’'s travel plans ordinarily fal
within the scope of atraffic stop”); United States v. Linkous, 285 F.3d 716, 719
(8th Cir. 2002) (“An officer does not violate the Fourth Anendnent by aski ng the
driver his destination and purpose, checking the license and registration, or
requesting that the driver step over to the patrol car.”); United States v. Holt,
264 F.3d 1215, 1221 (10th G r. 2001) (en banc) (noting that questions relating
toanotorist’s travel plans are ordinarily related to the reason for the stop);
United States v. Hill, 195 F.3d 258, 268 (6th G r. 1999) (holding that an
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tional inpedinent to alawenforcenent officer’s request to exam ne
adriver’s license and vehicle registration or rental papers during
a traffic stop and to run a conputer check on both. See, e.q.
Dortch, 199 F.3d at 198 (citing Shabazz, 993 F.2d at 437). An
of ficer may al so ask about the purpose and itinerary of a driver’s

trip during the traffic stop. See, e.q., United States v.

Gonzal ez, 328 F. 3d 755, 758-59 (5th Cr. 2003). Such questions may
efficiently determ ne whether a traffic violation has taken pl ace,
and if so, whether a citation or warning should be issued or an
arrest nade.°® All these inquiries are within the scope of
investigation attendant to the traffic stop.

But even nore inportant, we “reject any notion that a

police officer’s questioning, even on a subject unrelated to the

purpose of a routine traffic stop, is itself a Fourth Anendnent

violation.” Shabazz, 993 F.2d at 436 (enphasis added).
“[ D] etention, not questioning, is the evil at which Terry' s second
prong is ained.” | d. The Fourth Amendnent is concerned wth

ensuring that the scope of a given detention is reasonabl e under

of ficer’s questioning of the defendant “as to his noving plans at the outset of
the stop was reasonable in that the questions related to [the defendant’s]
purpose for traveling”). United States v. Sowers, 136 F.3d 24, 27-28 (1st Gr.
1998); United States v. Hardy, 855 F.2d 753, 757 (11th G r. 1998).

6 For exanpl e, by posing these types of questions at the outset of a
stop, an officer may discover an extenuating circunstance, e.q., that a given
driver was speeding in order to get his pregnant wife to the hospital. See

United States v. Holt, 264 F.3d 1215, 1221 (10th Cr. 2001) (en banc) (expl ai ning
that a notorist’s travel plans typically relate to the purpose of atraffic stop
because the notorist is traveling at the tinme of the stop and m ght explain, or
put into context, the reasons why the notori st may have been in violation of the
traffic | aws).
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the totality of the circunstances. See United States v. Roberson

6 F.3d 1088, 1092 (5th Cr. 1993). Mere police questioning,
W t hout sone nonconsensual restraint on one’'s liberty, is not a

“seizure” or detention. Florida v. Bostick, 501 U S. 429, 434, 115

S. C. 2382, 2386 (1991). Indeed, this court has recently noted
that a consensual interrogation my follow the end of a valid
traffic stop and that such consensual encounters do not inplicate

Fourt h Anrendnent concerns. United States v. Sanchez-Pena, 336 F. 3d

431, 442-43 (5th Cr. 2003).

Based on these authorities, Trooper Conklin’s questioning
of Brigham and his conpanions was fully within the scope of the
detention justified by the traffic stop, particularly after Conklin
ascertained that (1) Brigham was not the owner or |essee of the
vehicle, (2) the |essee was not present in the Buick, and
(3) Brighamis and Franklin's versions of their itinerary
conflicted. This court has consistently approved a police
officer’s questioning a driver’s travel plans where the driver was
not the authorized vehicle |essee or otherw se appeared to |ack
driving authority.” Further, as the Eighth Crcuit has noted, the
Fourth Amendnent permts “[a] police officer [to] undertake sim |l ar
gquestioning of the vehicle's occupants to verify the information

provided by the driver.” Li nkous, 285 F.3d at 719. Conklin’s

7 United States v. Jones, 234 F.3d 234, 237-41 (5th Cr. 2000); Dortch,
199 F. 3d at 195-200; see al so Roberson, 6 F.3d at 1090-93; CGonzal es, 328 F. 3d at
756- 59.
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increasing suspicion was also fueled by Brighams extrene
nervousness, his avoidance of eye contact, and his pattern of
answering the officer’s questions with questions of his own.
Conklin had a right to rely on his experience in concluding that
such actions indicate that an individual may be |ying.

Finally, this process, from the tinme Trooper Conklin
started questioning Brighamuntil he returned to his patrol car to
check the registration and |I.D.’s provided by Brigham and the
others, lasted only seven m nutes. Conklin’s questioning exenpli-
fied a graduated response to energing facts. W cannot say that
Conklin’s actions to this point were anythi ng but reasonabl e under
the circunstances, and they effectuated the purpose of the stop.

Equally within the legiti mte scope of the stop were the
registration and |icense checks that Conklin then initiated on the
vehicle and its occupants. This procedure would have been perm s-
si bl e even wi t hout the additional information he had gl eaned, which
led to a reasonabl e suspicion that, at the very | east, the vehicle

m ght have been stolen.® See Dortch, 199 F.3d at 199. \Wile the

di spatcher pronptly infornmed Conklin that the Buick had not been

reported stolen, Conklin reasonably waited for the I.D. checks to

8 The circunstances of a stop may also give rise to reasonable
suspicion of other crimnal activity beyond autonobile theft. Dortch excluded
drug trafficking as a basis for reasonabl e suspicion on the facts of that case,
where the driver’s |license check had cone back clean. See Dortch, 199 F. 3d at
199. But in another case, we have found that a driver’s nervousness, hesitation
in responding to basic itinerary questions, lies about identification, presence
on a drug trafficking corridor, and prior arrests for drug trafficking, taken
together, gave rise to a reasonable and articulable suspicion of drug
trafficking. See Gonzalez, 328 F.3d at 758.
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be conpl eted, because in his experience, the fact that a vehicle
has not yet been reported stolen does not necessarily nean that the
vehicle has not actually been stolen. The Suprene Court has
enphasi zed the inportance of allowng officers to “draw on their
own experience and specialized training” to mke just such
inferences fromthe facts available to them See Arvizu, 534 U. S
at 273.°

Once Conklin learned that Franklin’s I.D. was likely
fal se, Conklin acted reasonably, wth further questioning, to
uncover Franklin’s true identity and performa correct background
check. It was while the background check on Franklin was in
progress that Conklin requested and obtai ned consent from Bri gham
to search the vehicle. Thus, as in Shabazz, “[b]ecause [Conklin
was] still waiting for the conputer check at the tine that [he]
recei ved consent to search the car, the detention to that point
continued to be supported by the facts that justified its
initiation.” Shabazz, 993 F.2d at 437.

In sum Conklin’s actions were reasonable under the
ci rcunst ances and the detention as a whol e was reasonable. As the
district court summari zed, “[t] he absence of the authorized driver,

the inconsistent explanation as to the trip to Houston, and

o See al so, Sanchez-Pena, 336 F.3d at 437-38; United States v. Nel son,
284 F.3d 472, 482 (3rd Cir. 2002) (noting the “great deference” afforded to an
of ficer’s experience and suggesting that under Arvi zu, | awenforcenent experience
and training becone “the focal point of the [Fourth Anendnent reasonabl eness]
anal ysis”).

14



Franklin’s presentation of a fictitious |.D., taken together,
justified Trooper Conklin s continued detention of defendants.”

Because the en banc court reaches a different result than
does the dissent, it is useful to explain howour anal yses diverge.
The dissent, l|like the panel mjority, concludes that under our
circuit’'s precedent, Conklin wunconstitutionally extended the
detention of Brigham and his passengers by questioni ng them about
their travel plans before running a conputer check on the vehicle's
registration. This conclusion enbodies three critical m stakes:
a msreading of Fifth Crcuit precedent; an inproper stopwatch on
the Il ength of perm ssi ble detention; and an erroneous i nsi stence on
“least intrusive neans” in the Terry-stop anal ysis.

First, the dissent extends three of this court’s traffic
stop cases well beyond their facts and reasoning. See Dortch, 195

F.3d at 195-201; Jones, 234 F.3d at 236-43; United States V.

Santiago, 310 F.3d 336, 337-42 (5th Cr. 2002).1° 1In each case,
followng aninitially validtraffic stop, patrol officers obtained
negative results on conputerized driver’s license and vehicle
regi stration checks but continued to detain the drivers wthout
reasonabl e suspicion until they received consent to search the

cars. This court suppressed evidence of illegal drugs turned up by

10 The CGovernment does not ask this en banc court to reconsider these
cases.

15



t he searches. ! The panel and the dissent interpret these cases to
support a conclusion that Conklin’s questioning about the
occupants’ itinerary was “unrel ated” to any stolen rental car issue
and unduly prolonged their detention. As a result, the dissent
woul d apply these prior cases to |limt the quantity, scope and
timng of questions that may be asked during a stop.

Wth due respect to our coll eagues, these cases set up no
such inflexible rules. The cases are about timng and sequence:
after the conputer checks canme up “clean,” there remained no

reasonabl e suspicion of wongdoing by the vehicle occupants.

Conti nued questioning thereafter unconstitutionally prol onged the

det enti ons. See also United States v. Valadez, 267 F.3d 395

398-99 (5th Gr. 2001). Moreover, in Dortch and Jones, the
ext ended detentions were reinforced by the officers’ retention of

the suspects’ drivers’ |icenses. See Dortch, 199 F.3d at 198;

Jones, 234 F.3d at 238. This court has not forbidden questioning
that included, inter alia, the drivers’ and passengers’ itinerary
as a legitimte investigatory device in the first instance. None
of the cases denmands a particul ar series of questions be asked —or
not asked —w thin the scope of a traffic stop, so long as the
overall detention is justified by reasonabl e suspicion. Moreover,
none of these cases inplies that questions about the occupants’

travel plans are related solely to drug interdiction and therefore

u In each case, the oral or witten consent to search given by the
driver was held tainted by the unconstitutionally prol onged detention.
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necessarily fall outside the scope of a traffic stop. The
dissent’s inplications to the contrary are unsupported by conmon
sense, by the very precedents they rely on, and by the rule that
courts may not scrutinize the notives behind otherw se perm ssible

police actions. United States v. Wiren, 517 U. S. 806, 811-13, 116

S. CG. 1769, 1773-74 (1996).

That the traffic stop was extended for a few m nutes by
Conklin’s prelimnary questioning is undeni able. But this process
required as long as it did for reasons beyond Conklin's control.
There were four occupants in Brighanmis car, and Brighanms and
Franklin’s inconsistencies and evasions <created suspicion
requiring further detective efforts by Conklin. The di ssent
chal | enges t he reasonabl eness of Conklin’s actions by noting that,
had he | ooked closer at the Buick’s rental papers, he would have
observed that Brigham and Dorothy Harris shared the sane address
and that, as a 50-year-old wonman, she was of the right age to be
Brighamis nother. This is an easy conjecture in hindsight, but it
is unsupported by the district court’s fact-findings. In any
event, the discrepancy between Dorothy Harris’s nane as | essee and
Brighamas driver, together wwth the fact that none of Bri gham and
hi s conpani ons appeared old enough to drive a rental car, gave
cause for further inquiry. The dissent’s concern that questioning
unrel ated to the purpose of a traffic stop may unconstitutionally
extend a detention is valid, in abstract terms, but not on the
facts of this case.

17



Second, neither our prior cases nor any other casel aw of
which we are aware institutes a per se rule requiring an officer
imediately to obtain the driver’s license and registration
information and initiate the relevant background checks before
asking questions.'? The dissent seens to conclude that allow ng
questioning, even legitimte questioning, before initiating
conput er checks?®® constitutes an end-run around Dortch and Jones
and, by its inefficiency, unconstitutionally prolongs the deten-
tion.* There is, however, no constitutional stopwatch on traffic
st ops. I nstead, the relevant question in assessing whether a
detenti on extends beyond a reasonable duration is “whether the
police diligently pursued a neans of investigation that was |ikely
to confirmor dispel their suspicions quickly.” Sharpe, 470 U S

at 686 (citing Mchigan v. Sunmmers, 452 U. S. 692, 701 n.14 (1981));

see also United States v. Hardy, 855 F.2d 753, 759 (11th Cr. 1988)

(“the nost inportant factor [for courts to consider] is whether the

12 I ndeed, in both Jones and Santiago, the officers interrogated the
drivers and their passengers before initiating the rel evant conputer checks, and
this court did not criticize the order of investigation. Jones, 234 F.3d at
237-42; Santiago, 310 F.3d at 337-42.

13 The panel nmajority inplies that the results of such checks are
necessarily definitive, but as Trooper Conklin observed, the fact that a vehicle
has not yet been reported stolen does not prove that it has not been actually
stolen. Mbreover, an officer mght find such checks unnecessary if the |license
and registration information are regular and the driver and occupants answer
guestions clearly.

14 The dissent’s | ogi ¢ suggests that had Trooper Conklin initiated the
conputer checks and then returned to the Buick to ask the sanme questions while
t he checks proceeded, such questioni ng woul d have been whol Iy permni ssi bl e under
t he Shabazz and the Dortch Iine of cases. ddly, then, according to the dissent,
guestions that would be permssible if posed during a conmputer check sonmehow
becone i nperni ssi bl e when asked before a conputer check
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police detained [the defendants] to pursue a nethod of
investigation that was likely to confirmor dispel their suspicions
quickly, and with a mninum of interference”). Conputeri zed
license and registration checks are an efficient neans to
investigate the status of a driver and his auto, but they need not
be pursued to the exclusion of, or in particular sequence wth,
ot her efficient neans. Sone |ines of police questioning before the
initiation of a conputer check are often reasonable, as they may
enable swift resolution of the stop. On the facts of this case,
Trooper Conklin’ s investigative nethods were reasonabl e, proceeded
with deliberationin response to evolving conditions, and evince no
pur poseful or even accidental unnecessary prol ongation.

Third, by prescribing the scope, duration and order of
Conklin’s investigation, the dissent would inpose a “least
i ntrusive nmeans” test contrary to express statenents of the Suprene
Court. See Sharpe, 470 U.S. at 687 (“the fact that the protection
of the public mght, in the abstract, have been acconplished by
‘less intrusive neans does not, by itself, render the search

unreasonable.”) (quoting Cady v. Donbrowski, 413 U. S. 433, 447

(1973)) (internal quotation marks omtted). | nstead, the Court
hol ds, “the question is not sinply whether sone other alternative
exi sted, but whether the police acted unreasonably in failing to

recogni ze and pursue it.” | d. Sharpe also cautioned courts

agai nst engaging in “unrealistic second-guessing,” and noted that
“creative judge[s] engaged i n post hoc eval uati on of police conduct
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can al nost always inmagine sone alternative neans by which the
obj ectives of the police mght have been acconplished.” 1d. at
686-87. A requirenent |like the one articulated by the panel and
inplied by the dissent —that there is a single, formulai c approach
that an officer nust adopt in order to allay his reasonable
suspicions during a traffic stop —would engraft upon the Fourth
Amendnent the very type of bright-line rule the Suprene Court has

consistently eschewed. See, e.q., Robinette, 519 U S. at 39.

For the reasons discussed above, we do not presune to
prescribe in the abstract the scope of questioning, investigative
techniques, or Ilength of permssible detention that nay be
undertaken followng a valid traffic stop. The bounds of existing
caselaware clear, if fact-intensive: atraffic detention may | ast
as long as is reasonably necessary to effectuate the purpose of the
stop, including the resolution of reasonabl e suspicion, supported
by articulable facts within the officer’s professional judgnent,
that energes during the stop. Because Trooper Conklin's actions
were not unreasonable under the circunstances of this case, the
detenti on of Brighamand his conpani ons did not violate the Fourth
Amendnent .

Absent a Fourth Amendnent viol ation, Brighanis consent to
search the vehicle was not wunconstitutionally tainted. See
Gonzal ez, 328 F.3d at 759. Further, the record supports the
district court's determnation that Brighams consent was
voluntarily given as an i ndependent act of free wll. 1d. (citing
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United States v. Chavez-Villarreal, 3 F.3d 124, 127 (5th Grr.

1993)). The evidence gathered from the Buick was thus properly
obtai ned as the result of a consensual search.
[11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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DeMOSS, di ssenting, joined by WENER, STEWART, and DENNI S

Because the najority opinion neither accurately reflects the
facts as they occurred in this traffic stop nor our |aw concerning
traffic stops, | respectfully dissent. There are four aspects of
the majority opinion that are the focus of ny dissent. First,
because the majority gives only a bare sunmary of the facts, | put
forth a nore conprehensive statenent of what actually occurred
during the traffic stop.!® Second, the majority’s assertion that
reasonabl e suspi cion existed to extend the stop is not supported in
either law or fact. Third, the majority m sapplies the Suprene
Court’s and our Circuit’s case law concerning traffic stops.
Fourth, | address the dangers inherent in the majority’s opinion
and the erosion of constitutional rights which it permts.

l. The Facts in the Record.

Shortly after 4:00 P.M, on Sunday, My 14, 2000, while
turning his patrol car around on an overpass, Trooper Shannon
Conklin of the Texas Departnent of Public Safety (*Trooper
Conklin”) observed a |late nodel Buick sedan northbound in the
outside lane follow ng the vehicle in front of it too closely over
arise in the highway. Trooper Conklin decided to pull over this
vehicle, which contained three young black males and one young

bl ack fenal e.

15 The circunstances of the traffic stop and subsequent interrogation
and search are recorded on a video tape in the record which is the best avail abl e
evi dence of the these facts. The summary in this dissent is close to a verbatim
transcript of that videotape.

22



After making the stop, he approached the car on foot at
approximately 4:13 P.M and asked the driver to produce his
driver’'s license and vehicle registration and to step out of the
car and nove back behind the car to an area in front of the patrol
vehicle. 1t The driver conplied and gave Trooper Conklin his
Arkansas driver’s license and a copy of the rental agreenent for
the car. The driver’s license identified himas Reginald Brigham
and the rental agreenent identified the | essee as Dorothy Harris.?

Trooper Conklin testified later that while reviewng the
license and rental contract, he immediately noticed that the 50-
year-old woman who had rented the car was not present, and this
aroused his suspicion that the car mght be stolen. Standing in
the ditch in front of the patrol vehicle, Brighamasked why he had
been pulled over and Trooper Conklin explained that Brigham was
follow ng too closely and Trooper Conklin thought the passenger in
the front seat nay not have been wearing a seatbelt. [Instead of
pronmptly initiating a conputer check on Brighanis driver’s |icense
or the car’s license plate and papers, which would be a neans of
investigation that was |ikely to confirmor dispel suspicion about
the car being stolen quickly, Trooper Conklin began to question

Bri gham aski ng hi mwhere he was com ng fromand the purpose of his

16 These requests are standard operating procedure for an officer
intending to issue a ticket or warning for a traffic citation.

1 It is clear under our precedents that at this point Trooper Conklin
ef fected a sei zure of Bri ghamunder our Fourth Amendnent | aw and det enti on began.
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travel. Brigham answered that he had been in Houston on pl easure
and one of the passengers had visited famly in Houston. Trooper
Conklin continued, asking Brigham which part of Houston they had
stayed in and where they had stayed. Brighamanswered that he did
not know in which part of Houston they had stayed and, after
pausi ng for a nonent, answered that they stayed at a La Quinta | nn.
Trooper Conklin asked which part of Houston the La Quinta was
| ocated in, to which Brighamfirst replied that he was not sure and
then said he thought it was the North H ghway 59 area. Trooper
Conkl in then asked Bri ghamwhen he had arrived i n Houston; Brigham
said Friday. Trooper Conklin persisted, asking Brighamto specify
what tine on Friday he had arrived. Brigham responded that they
had arrived Friday norning. After three to four mnutes of this
guestioni ng, Trooper Conklin turned to the rental agreenent and
asked Bri gham who had rented the car. Brighamresponded that his
nmot her, Dorothy Harris, had rented it. Trooper Conklin asked where
she was; Brighamtold himthat she was in Arkansas.

Trooper Conklin later testified that he becane suspicious
because: (1) the woman who rented the vehicle |isted her age as 50
and thus could not have been in the car; and (2) Brighamdid not
share the sane | ast nane as the person who rented the car. Despite
noticing the renter’s age and | ast nane, however, Trooper Conklin
testified at the suppression hearing that he did not notice that:
(1) the address on Brighanis driver’s license was the sane as the
home address listed by Harris on the rental agreenent; or, (2) at
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50, Harris was of an age that she could be Brigham s nother.
Trooper Conklin also testified at the suppression hearing that
Bri gham seened nervous, that his hands were shaking, and that he
tended to answer a question with a question.?®

Next, Trooper Conklin asked Bri ghamto point out the passenger
who had famly in Houston, and also asked if Brigham had any
weapons. Brighamappeared to indicate it was Brandon Franklin, who
was seated in the back seat, that had famly in Houston; Brigham
al so responded that he had no weapons. This was just after
4:17 P.M and Trooper Conklin remarked at this tinme that he wanted
to find out in which part of Houston the friend had famly.?®
Trooper Conklin approached the car, asked Franklin to step out of
the vehicle and go in front of the car off the shoulder and into
the grass, and requested Franklin' s driver’s license. The |license,
which later turned out to be fictitious, identified Franklin as
Siracrease Brooks. Trooper Conklin began to ask Franklin the sane
battery of questions that he had asked Brigham  Trooper Conklin
first asked where they were comng from Franklin responded that

they had been in Houston and had gone to see an Isley Brothers

18 Al t hough Bri gham s responses on t he vi deot ape are slightly uncl ear,
there were only two i nstances where Brigham answered a question with a question
and in both instances it appeared Bri gham di d not understand Trooper Conklin's
guestion or could not hear the question because of the traffic noise fromthe
busy hi ghway. The vi deotape does not clearly show nervousness.

19 The two suspicions of crimnal conduct which could legitimtely be
in Trooper Conklin's mnd at this point were: (1) was the Buick car follow ng
too closely; and (2) was the Buick stolen. It is beyond ny conprehension as to

what rel evance this subject that Trooper Conklin said he needed to explore had
on either of these issues.
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concert. Trooper Conklin asked when they went to the concert;
Franklin said Friday night. Trooper Conklin asked how | ong they
had been i n Houston, and Franklin said they had been there a couple
of days. Trooper Conklin asked what day and tine they had arrived.
Franklin initially said Friday | ate afternoon or eveni ng, but then
stated that he was not exactly sure of their arrival tinme. Trooper
Conkl i n continued by aski ng Franklin whether he stayed with friends
or famly. Franklin said they had stayed at a hotel. Tr ooper
Conklin asked which hotel; Franklin said a La Quinta, as had
Bri gham Trooper Conklin asked how often Franklin went to Houston
and whet her he knew anyone there. Franklin responded that he did
not go there often and that he knew “a couple of girls” in Houston
that he had net at a college function. Trooper Conklin never
specifically questioned Franklin if he had famly in Houston.
Between 4:19 and 4:.20 P.M, Trooper Conklin next approached
the vehicle and asked simlar questions of the remaining two
occupants, Qincy Perry and the vyoung female who had no
identification. Trooper Conklin asked where they were com ng from
and whether the visit was for business or pleasure. Perry
responded that they had been in Houston for pleasure. Tr ooper
Conkl i n asked how | ong t hey had been there, and Perry said a couple
of days. Trooper Conklin asked which day they had arrived, and
Perry initially responded that they had arrived Fri day norni ng, but
t he woman suggested that perhaps it was Saturday norning. Perry
then stated that they had stayed one day and two nights. When
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Trooper Conklin indicated that they coul d not have arrived Sat urday
nmorni ng and stayed two nights, Perry seened to indicate that they
had |eft honme Thursday night and arrived in Houston Friday
nor ni ng. °

Finally, at 4:21 P.M, after alnpbst eight mnutes of
questioning the driver and the three passengers about natters
unrelated to the basis for the traffic stop, i.e., following too
close, and unrelated to the circunstance of being in the renta
car, Trooper Conklin returned to his patrol car to radio in the
personal and rental car identification information. Al nost
i mredi ately, the dispatcher reported that the rental car had not
been reported stolen. Then for nearly five mnutes there was
silence and no activity during which Brigham stood in the ditch
behind the rental car, Franklin waited in the ditch in front of the
rental car, the other passengers remained in the rental car, and
Trooper Conklin waited in his patrol vehicle to hear back fromhis
radio contact on the driver’'s licenses he had coll ected. Wi | e
wai ting, Trooper Conklin recorded orally on the videotape a nessage
to hinself that: (1) as to the rental agreenent, the subjects were
neither 25 years old nor listed on the rental agreenent (Harris had
rented the car); (2) the subjects seened nervous (hands were

shaki ng) and neither Bri ghamnor Franklin had nade eye contact with

20 Unfortunately, the videotaped conversation invol ving the wonman and
Perry is not conpletely clear. But after some confusion, they seemto indicate
that they left Thursday night and arrived Friday norning in Houston.
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Trooper Conklin; (3) all four individuals appeared to |ack |ega
standing as to the vehicle because they were not |isted as
aut hori zed drivers; and (4) they had conflicting stories about
their arrival time in Houston and who they had visited there.

At 4.29 P.M, eight mnutes after receiving radi o contact from
Trooper Conklin, the dispatcher reported that: (1) Perry and
Bri gham had sone crimnal activity in their backgrounds, but their
licenses were clear and crimnal details were unavail able; and
(2) the license Franklin offered was likely fictitious.

Then, Trooper Conklin energed from his car and aggressively
asked Bri gham what Franklin’s nane and age was. After initially
not understanding Trooper Conklin’s question, Brigham responded
that his first name was Brandon, and thought his full nane was
Brandon Franklin. Trooper Conklin then confronted Franklin.
Franklin initially tried to maintain the fake identity but then
admtted that his nane was Brandon Franklin. Trooper Conklin then
asked for Franklin's wallet and searched it but found nothing.?
Thereafter, around 4:33 P.M, Trooper Conklin called in the new
identification and wai ved over a | ocal Nacogdoches police car for
backup. He briefed the | ocal police officers on the situation, and
remarked to the officer that he was going to try to get consent to

search but woul d search t he vehicl e anyway because none of the four

2 | am not aware of any statute or rule of law which authorized
Trooper Conklin to search the wallet of Franklin under these circunstances.
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had standing to protest.??

After speaking to the local police, Trooper Conklin issued
Brighama witten warning for driving too cl ose, which Brigham had
to sign. This was at 4:34 P.M It is unclear fromthe videotape
whet her Trooper Conklin returned Brigham s driver’s |license and t he
rental agreenent to him but Trooper Conklin testified at the
suppression hearing that he returned the |icense. There is no
testi nony about what happened to the rental agreenent. The record
is clear that Trooper Conklin launched into his consent to search
request imedi ately after Brighamsigned the warning citation. At
about 4:35 P.M, 21 mnutes after making initial contact wth
Bri gham Trooper Conklin infornmed Brighamthat one of his jobs is
to patrol for contraband. He asked for consent to search, which
Bri gham gave. Trooper Conklin proceeded to pat-down all the car’s
passengers, told Brighamto relax and wait over in the grassy area
of the ditch, and told all the other passengers to step over to the
grassy area and sit down; he later instructed themnot to talk to
each other. The local officers kept watch over Brigham and the
ot hers whil e Trooper Conklin searched t he passenger conpartnent and
trunk of the vehicle. Trooper Conklin opened a cooler in the trunk
and t hen opened a gal | on-si zed opaque plastic fruit drink contai ner

and saw and snelled what he thought was codeine. The record

22 At this point Trooper Conklin had not articulated any
particul ari zed objective fact which would justify a suspicion that the car was
carrying any contraband which required a search.

29



i ndi cates Trooper Conklin also found a half-enpty soda bottle of
codeine. At 4:43 P.M, Trooper Conklin with the assistance of the
| ocal officers placed Brighamand all the passengers under arrest.

1. No Particularized and Objective Basis for Reasonabl e Suspi ci on
Based on a Totality of the C rcunstances.

The majority correctly restates the law that courts nay not

scrutinize the notives behi nd ot herw se perm ssi bl e police actions.

Wiren v. United States, 517 U S. 806, 811-13 (1996). But in ny
view, the majority is incorrect inits inplied conclusion that it
therefore follows that courts may not | ook at the totality of the
circunstances to determne as to what illegal activity there was
reasonabl e suspicion of and elimnate any suspicion that is not
supported by the facts, i.e., that is not reasonable.? The
majority insists that Suprenme Court precedent supports the
propositions that: (1) this Court may hold that there was
reasonabl e suspici on because Trooper Conklin could have believed
the car was stol en even though it had not been reported stol en and
even though there were no other facts indicating the likelihood it
was stolen; and (2) this Court nust |et Trooper Conklin draw such
an inference in support of reasonable suspicion even if such an

inference is objectively unreasonable. Proposed Majority Opinion

23 See, e.09., United States v. Arvizu, 534 U S. 266, 278 (2002)
(Scalia, J., concurring) (stating that an officer’s observations of suspects as
“met hodi cal ,” “nechanical,” “abnormal,” and “odd,” “are findings of fact that

deserve respect. But the inference that this ‘would | ead a reasonabl e officer
to wonder why they are doing this,’” amounts to the conclusion that their action
was suspicious, which | would have thought (if de novo review is the standard)
is the prerogative of the Court of Appeals”) (enphasis added).
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at 15 (citing United States v. Arvizu, 534 U S 266, 273 (2002)).

What the Suprene Court precedent cited by the mpjority actually
states is “[w]hen discussing how review ng courts should nake
reasonabl e- suspi ci on determ nations, [the Suprene Court] ha[s] said
repeatedly that [the courts] nust look at the ‘totality of the
circunstances’ of each case to see whether the detaining officer
has a ‘particularized and objective basis’ for suspecting |ega
wrongdoi ng.” Arvizu, 534 U. S at 273.

The maj ority opinion di scounts the objective facts and Trooper
Conklin’s particul ari zed findi ngs, both of which indicate there was
no reasonabl e suspicion the car was stolen and there was no ot her
particul ari zed or objective reasonable suspicion of wongdoing
The conputer check of the car’s license registration indicated it
had not been reported stolen. Further, the record clearly supports
the fact that Brighamtold Trooper Conklin his nother rented the
car; Harris and Brigham were of the ages that they could be a

nmot her and son, respectively; and Brighani s address matched the

address of Harris on the rental papers. To the extent sone of
t hese facts were overl ooked by the district court, | would find the
district court to have clearly erred. Most inportantly, while

waiting for the results of the driver’s license checks to return,
Trooper Conklin recorded orally on the videotape a nessage to
hinmself that: (1) “as to the rental agreenent, the subjects were
neither 25 years old nor |listed on the rental agreenent (Harris had
rented the car)”; (2) “the subjects seened nervous (hands were
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shaki ng) and neither Bri ghamnor Franklin had nade eye contact with
Trooper Conklin”; (3) “all four individuals appeared to | ack | egal
standing as to the vehicle because they were not |isted as
aut hori zed drivers”; and (4) “they had conflicting stories about
their arrival time in Houston and who they had visited there.”

The mjority states that “[t]he panel’s concern that
questioning unrelated to the purpose of a traffic stop may
unconstitutionally extend a detention is valid, in abstract terns,
but not on the facts of this case.” Proposed Majority Opinion at
19. Not true. Rather, it is the magjority’s concern that the car
coul d have been stol en even though the car was not reported stol en
that is valid in the abstract, but not on the facts of this case,
where such a conclusion is belied by what occurred in terns of the
“cl ean” conputer check, by the stopping officer’s clear indication
of what he had suspicions of, and the lack of a particularized and
obj ective suspicion of any other illegal activity.

Appl yi ng the proper standard of review that gives due respect
to the officer and his experience but does not provide the officer

wth a carte blanche to nake non-particul arized and non-objective

i nferences, the facts indicate Trooper Conklin had no reasonabl e
suspicion about car theft and could have had no reasonable
suspi ci on of any ot her particul ar wongdoi ng. He nmay have had sone
questions about the contractual rights of Brighamto drive the car
— but this of course is not a matter of crimnal law Likew se,
Trooper Conklin’s views on the standi ng of the occupants to protest
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a search are wholly irrelevant to evaluating reasonabl e suspicion
of car theft. Further, not only were there no facts on which to
base a reasonable suspicion that the car was stolen, once the
conput er check indicated the car had not been reported stol en, but
our case law also indicates the other facts—- nervousness, |ack of
eye contact, the authorized driver not being present, and sone
i nconsi st ent responses to detailed travel guestions--are
insufficient to support reasonabl e suspicion of drug trafficking.

United States v. Santiago, 310 F.3d 336, 342 (5th Gr. 2002)

United States v. Valadez, 267 F.3d 395, 396-99 (5th Cr. 2001);

United States v. Jones, 234 F.3d 234, 241-42 (5th G r. 2000)

United States v. Dortch, 199 F.3d 193, 199-200 (5th Cir. 1999).2

Qur Crcuit’s case lawholds that “[t] he suspicion required to
justify such a detention need not rise to the |evel of probable

cause but nust be based on nobre than an unparticul ari zed suspi ci on

or hunch.” Jones, 234 F. 3d at 241 (enphasis added). Further, the

detention’s scope nust be strictly tied to the particularized
suspicion justifying the detentioninthe first place. Dortch, 199
F.3d at 199. The mpjority opinion disregards these requirenents
and si nply concl udes that Trooper Conklin had reasonabl e suspicion
— but never says of what. As indicated, there was no reasonabl e
suspicion to support the belief the car was stolen and no ot her

facts justifying a continued detention. |In ignoring the facts of

24 As far as | can tell the majority’s opinion nakes no attenpt to
overrule all or any part of these cases so their holdings remainin full effect.
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the case and our precedent, the nmmjority opinion errs in two
respects. First, according to the majority, the Fourth Amendnent
only requires reasonabl e suspi ci on of sone non-specific wongdoi ng.
Second, the mjority suggests that several objective facts,
i ncluding a negative conputer check, cannot extinguish this non-
speci fi c suspicion.

The first error is clearly contrary to this Crcuit’s
precedent. See Jones, 234 F.3d at 241. Unfortunately, the
maj ority does not address the requirenent that reasonabl e suspi cion
be of particularized wongdoing based on objective facts. The
second error of the majority opinionis in direct contradictionto
what was the well-established rule in this Crcuit. See, e.q.

id.; Dortch, 199 F. 3d at 198-99; see also United States v. Shabazz,

993 F.2d 431, 436 (5th Gr. 1993) (noting that the detention
followng a stop nust be tailored to its underlying justification
and that, once an officer conducts a pat-down search of an
i ndi vi dual suspected only of carrying a gun, the officer, upon
finding no weapon, may not further detain the person to question
hi m because there is no longer an underlying justification).
Dortch and Jones at |east stand for the proposition that when an
of fi cer has reasonabl e suspi ci on of a stol en car, questioning after
the conpletion of a negative conputer check unreasonably extends
the detention. This proposition inplies that a negative conputer
check can definitively di spel reasonabl e suspicion of auto theft in
the absence of particularized and objective facts that would

34



i ndi cate a reasonabl e suspicion of auto theft still exists.

Accordingly, under our law prior to the majority’s opinion,
the stop could not be extended beyond the checking of the Iicense
and registration.

I11. The Logical Application of Traffic Stop Precedent.

The majority indicates that to hold, as the panel opinion did,
that the stop was unreasonabl y extended creates an “absurd” rul e of
| aw that sonehow requires an officer to imediately obtain the
driver’s license and registration and initiate rel evant background
checks before questioning. Agai n, not true. The actual panel
hol di ng, not the majority’ s interpretation thereof, was that in the
absence of reasonabl e suspicion an officer could not do an end run

around this Grcuit’s case law, i.e., Dortch, Jones, and Santi ago,

which nmakes it inpermssible to extend the stop after the license
and registration checks cone back “clean,” by prolonging the
detention on the front end by not running the conputer check in an
effort to develop reasonable suspicion when none existed.?®
Inserting an illogical sequence requirenent into our law, the

majority states that our case law is “about timng and sequence:

25 The majority indicates in a footnote in support of its argunment that
the panel opinion inpernmissibly requires inmmediate |icense and registration
conputer checks because an officer mght occasionally find such checks
unnecessary where the driver’'s license and registration appear regular via a
vi sual inspection and the occupants answer questions clearly. Proposed Majority
Qpinion at 19 n.13. O course, if an officer has a legitimte reason for
stopping a vehicle and then after visually inspecting the license and
regi strati on ends the stop because the officer decides not to issue a citation,
there i s no unreasonabl e detention. Neither the majority nor the panel opinion
has ever suggested ot herw se.
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after the conputer checks canme up ‘clean,’” there remined no
reasonabl e suspicion of wongdoing by the vehicle occupants.

Conti nued questioning thereafter unconstitutionally prol onged the

detentions.” Proposed Majority Opinion at 17 (citing Val adez, 267

F.3d at 398-99). The majority applies the Dortch, Jones, Santiago

line of cases in such a way that an officer may not unreasonably
extend a traffic stop on the back end (after receiving answers to
conput er checks), but under the majority’s newholding in this case
the officer is free to do so on the front end. The result of the
majority’s opinion is plainly illogical, and is precisely the
techni que used by Trooper Conklin to avoid the inhibitions of
Dortch, et al.

Further, in an effort to reach this result the majority takes
several |eaps over the established |aw of the Suprene Court and
this Crcuit concerning traffic stops.

First, the mpjority insists that Suprene Court case |aw
supports the proposition that there is no constitutional stopwatch
on traffic stops. Proposed Majority Qpinion at 19. But such a
broad statenent, msses the nmark the Suprene Court clearly
established when it instructed courts to “exam ne whether the

police diligently pursued a neans of investigation that was |ikely

to confirmor dispel their suspicions quickly.” United States v.
Sharpe, 470 U. S. 675, 686 (1985). It seens clear to ne that the

del ay and extended questioning in this case was not confirmng or
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di spelling suspicions in a diligent, nmuch |ess “quick,” manner. 25
This fact is made even nore evident considering the one set of
questions that Trooper Conklin never asked of Brigham or the
passengers was when, where, and from whom did Brigham get
possession of the rented car? As we have stated before,
gquestioning on unrel ated matters that extends the stop can nmake the

det enti on unreasonable. United States v. Machuca-Barrera, 261 F. 3d

425, 432-33, n.21 (5th Gr. 2001).
Second, the issues of whether passengers can be questi oned,

have their |icenses checked, or be renoved from the vehicle and

26 In Florida v. Royer, a plurality of the Suprene Court addressed the
perm ssi bl e scope of a Terry stop in the mdst of offering several observations
about the Fourth Anendnent. 460 U.S. 491 (1983). It stated, in part:

The scope of the search nust be strictly tied to and justified by
the circunmstances which rendered its initiation permssible. The
reasonabl eness requi renent of the Fourth Anendnent requires no | ess
when the police action is a seizure pernmtted on | ess than probable
cause because of legitimate | aw enforcenent interests. The scope of
the detention nust be carefully tailored to its underlying
justifications.

The predicate pernmitting seizures on suspicion short of probable
cause is that | aw enforcement interests warrant a limted intrusion
on t he personal security of the suspect. The scope of the intrusion
permitted will vary to some extent with the particular facts and
ci rcunst ances of each case. This much, however, is clear: an
i nvestigative detention nmust be tenporary and | ast no | onger thanis
necessary to effectuate the purpose of the stop. Simlarly, the
i nvestigative nmethods enpl oyed should be the | east intrusive neans
reasonably available to verify or dispel the officer’s suspicion in
a short period of tine.

Id. at 500 (citations and i nternal quotation narks omtted). Although this case
was decided by only a plurality of the Justices, there is no indication the
plurality resulted because of the discussion of general principles that relate
to this case. In fact, in his concurrence, Justice Brennan explained, *“I
interpret the plurality' s requirenment that the investigative nethods enpl oyed
pursuant to a Terry stop be ‘the |east intrusive nmeans reasonably available to
verify or dispel the officer’s suspicionin a short period of tinme,’” to nmean that
the availability of a less intrusive means may nmake an ot herw se reasonabl e stop
unreasonable.” 1d. at 511 n.*(Brennan, J., concurring in the result)(interna
citation omtted).
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separated, and what value any information gleaned from the
passengers coul d be to Trooper Conklin in building an ex post facto
reasonabl e suspicion was sinply not addressed by the parties in
this case and has never been decided by this Crcuit. But the
majority by its sweeping opinion in this case, citing only an
Eighth Grcuit case permtting the questioning of passengers, has
significantly expanded the scope of what is reasonable police
conduct during a traffic stop.
| V. Dangers Inherent in the Majority’s Hol di ng.

The propriety of and notivations behind the sonewhat suspect
initial stop in this case are not before the Court.?” But in the

words of Justice O Connor in her dissent in Atwater v. Gty of Lago

Vista, joined by Justices Stevens, G nsburg, and Breyer, “it is
preci sely because these [subjective] notivations are beyond our

purview that we mnust vigilantly ensure that officers' poststop

2 In this case there is the unspoken issue of racial profiling. |
recogni ze that counsel for Brigham neither challenged the initial propriety of
the traffic stop for followi ng too closely, nor did he rai se an Equal Protection
claim based on an inpermssible racial classification (i.e., the unequa
enf orcenent of | aws based on race), nor did he rai se a Fourth Arendrment chal | enge
based on an illegitimate use of race as a factor for reasonabl e suspicion. But
in ny view, the obvious facts of this case, i.e., four young African-Arericans
traveling in a vehicle with out-of-state license plates stopped on a public
hi ghway in East Texas by a white highway patrolman for “follow ng too closely”
and then interrogated for 20 minutes about matters unrelated to the reasons for
t hat stop, are so suggestive of circunstances in whichracial profilingtypically
occurs that the district court and our Court fail in our responsibility to the
hundreds of our minority citizens who daily exercise their constitutional right
to travel in interstate conmerce without harassnment when we cl ose our eyes and
mnds to the reality of these circunstances. Texas now has enacted statutes
prohibiting racial profiling and requiring | aw enforcenent agencies to devel op
plans to elinmnate the use of racial profiling and keep track of data concerning
traffic stops and arrests. See Tex. CooE CGRM PrOC. ANN. art. 2.131-137 (Vernon
Supp. 2004). Regrettably, these statutes were not yet effective when Bri ghamwas
st opped.
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actions—-which are properly within our reach--conport with the
Fourth Anendnent's guar antee of reasonabl eness.” 532 U. S. 318, 372
(2001) (O Connor, J., dissenting). The majority opinion fails to
do just that. In other words, we may be unable to renedy the
initial wong that potentially occurred in this case because of a
technical or procedural rule, but we are not prevented from
remedying the post-stop constitutional violation that actually
occurred.

| predict that the holding in this case will lead to further
i nfringenment on the privacy of the traveling public. The majority
opinion permts a law officer to nake a traffic stop for a m nor
and innocuous traffic violation and then expand that stop into a
full-blown interrogation of the driver and all occupants of the
vehicle as to where they are going, where they have been, where
they stayed, what they did, whomthey tal ked to, and what events
they attended. This results in a fishing expedition to see if the
vehi cl e s occupants have engaged i n any cri m nal conduct other than
the traffic violation for which the stop was nmade. The mgjority
opinion permts the officer, during the pendency of the stop, to
require the driver and all occupants of the vehicle to vacate the
vehicle, be subjected to a pat-down search for weapons, and be
required to separate and stay outside of the vehicle at |ocations
specified by the officer separate and apart from each other, al
W t hout any conduct on the part of the driver or the occupants that
threatens the safety of the officer in any way. Li kewi se, the
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majority opinion wll now allow the officer to require each
occupant in the vehicle to furnish sufficient identification to
allow the officer to run a conputer check on each individual
W t hout any suspi ci on that such occupant has conm tted any of f ense.
The majority opinion wll permt the officer after running a
conputer check on the registration of the vehicle and getting a
“clean” report to continue to interrogate the driver and occupants
about whatever subject he chooses. Al this can be done w t hout
any particul ari zed or objectively reasonabl e suspi ci on of crim nal
conduct; and all of this may be conducted in whatever sequence and
over whatever tine frame the officer chooses. Finally, if the
of fi cer discovers any contraband in the vehicle, he may seize it so
|l ong as the officer can testify at a subsequent suppression hearing
that in his opinion the driver and the occupants were nervous,
woul d not establish eye contact with him and gave slightly
conflicting answers to the unrel ated i nterrogati ng questi ons which
were posed to them

The majority’s opinion is another step in the direction of
j udge-devel oped | aw that says the end justifies the neans; that
makes the finding of contraband or drugs the ultimate test of
reasonabl eness; that concludes that if |aw enforcenent officers
find drugs the search was a priori reasonable. | have previously
expressed ny concern about this process of diluting the protections
of the Fourth Amendnent by giving too broad an interpretation to

what constitutes “reasonable police actions.” See United States v.
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Goul d, 364 F.3d 578, 605 (5th Gr. 2004) (DeMss, J., dissenting)

(referring to the unhooking of the protective sweep exception from
the requi renent of being part of the execution of an arrest warrant
as effectively elimnating the need for conplying with the Fourth
Amendnent under the guise of finding al nost everything reasonabl e).
| suppose it would be constitutionally possible for the Texas
Legi slature or the United States Congress to adopt a statute that
says that nerely by operating a vehicle on a public highway every
operator shall be deened to have consented to a search of that
vehicle for contraband whenever that vehicle is stopped for any
traffic violation. Because of the obvious potentials for abuse
from such a law, | hope that neither the Legislature nor the
Congress woul d ever have enough votes to enact it; but | am dead
certain that the courts do not have the constitutional authority to
achieve that end sinply by construing what is reasonable. I

respectfully dissent.
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